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country in order to ensure access for all different religious, national, or 
social groups. 

The nexus factor might also have a purely territorial element to it, such 
that a corporation's duties depend upon the extent to which the corporation 
physically controls a certain area. Thus, where the enterprise effectively 
manages a particular piece of territory, as in the case of mineral or timber 
concessions, it would have a certain, presumably larger, set of duties to 
those living within that territory, distinct from those to persons living 
outside it. The enterprise operates as a quasi-state whose special obligations 
to those under its control are accepted in both moral philosophy and 
international law doctrine.272 On the other hand, insofar as the corporation 
has important ties with persons within a broader area, it would have some 
duties to them as well. For instance, if the activities of the corporation 
poisoned the only supply of drinking water of an adjacent area, then the 
human right to "the highest attainable standard of physical and mental 
health" 273 would appear to place some duties on the corporation to prevent 
or respond to such damage.274 Similar examples might apply to the duties of 
the corporation to those persons in the immediate vicinity of a factory as 
compared to those living further away from it. 

States have already accepted this concept through the development of 
international labor standards. Whatever one' s view on whether those 
treaties place direct or merely indirect duties on companies, their 
promulgation by institutions such as the ILO suggests that governments, 
labor unions, and business leaders view the sphere of employer-employee 
relations as an appropriate target for detailed international regulation (one 
that, as noted, preceded the international human rights movement by a 
generation). International law has not, for the most part, extended these 
duties to cover larger spheres potentially influenced by private enterprises, 
although ILO Convention No. 169 Concerning Indigenous and Tribal 
Peoples in Independent Countries,275 while principally drafted to impose 

272. See TAMIR, supra note 268, at 111-16; Legal Consequences for States of the Continued 
Presence of South Africa in Namibia (South West Africa) Notwithstanding Security Council 
Resolution 276 (1970), 1971 I.C.J. 16, 54 (June 21) ("Physical control of a territory, and not 
sovereignty or legitimacy of title, is the basis of State liability for acts affecting other States."). 

273. ICESCR, supra note 177, art. 12, 993 U.N.T.S. at 8. 
274. As discussed infra Section V.C, the precise duties remain somewhat unclear, because 

the Covenant's recognition of the right does not equate with a requirement on states to guarantee 
the right. Rather, the obligations of the state are much more ones of best efforts. See ICESCR, 
supra note 177, art. 2(1), 993 U.N.T.S. at 5 (requiring the state to "take steps ... to the maximum 
of its available resources, with a view to achieving progressively the full realization of the rights" 
in the Covenant); General Comment No. 3, supra note 200 (providing an interpretation of the idea 
of progressive realization). For key cases under tort law, see Dow Chemical Co. v. Castro Alfaro, 
786 S.W.2d 674 (Tex. 1990), cert. denied, 498 U.S. 1024 (1991); and Charan Lal Sahu v. Union 
of India, 118 I.L.R. 452 (India 1989). 

275. Convention Concerning Indigenous and Tribal Peoples in Independent Countries, 
adopted June 27, 1989, http://ilolex.ilo.ch: 1567/english/convdisp2.htm. 
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obligations on governments, does at least hint of corporate duties toward 
those groups.276 

More recently, the United Nations, the OECD, the EU, and human 
rights and corporate NGOs have endorsed such an approach. For instance, 
the UN Secretary-General, in establishing in 1999 the UN's Global 
Compact program (a joint project of the UN and world business leaders), 
noted two distinct sets of duties of corporations: to respect human rights 
" within their sphere of influence" and to avoid being " complicit in human 
rights abuses" 277-the latter term referring to corporate involvement in 
governmental action. The OECD's 2000 Code of Conduct for TNEs urges 
companies to " respectt the human rights of those affected by their 
activities consistent with the host government's international obligations 
and commitments." 278 The European Commission's Directorate of 
Employment and Social Affairs has noted, in the context of the reach of 
corporate codes of conduct, that " [w]hat seems to matter is the degree of 
control a company has over the employment conditions of all workers 
employed by its subcontractors."279 Both Amnesty International and the 
Prince of Wales Business Leaders Forum have distinguished corporate 
responsibility for a company's own operations from duties extending to the 
broader environment in the state.280 

But is there a circularity here? Are these institutions and I simply 
asserting that as long as the corporation engages in activities that trigger 
duties, it will have duties? Is not the notion of ties so amorphous that the 
spheres themselves are not fixed but merely move with the given human 
right? For example, what happens if corporate agents were physically to 
attack persons who were seemingly unrelated to the company's operations 
but were in fact representing some sort of threat to the company? Would the 
theory argue that these persons are beyond some objective sphere of 
influence and thus the corporation owes no duty to them, or that the 

276. Id. art. 15 ("The rights of the peoples concerned to the natural resources pertaining to 
their lands shall be specially safeguarded."); id. art. 16 (" [Tihe peoples concerned shall not be 
removed from the lands which they occupy."). 

277. The Global Compact: The Nine Principles, at http://www.unglobalcompact.org/un/gc/ 
unweb.nsf/content/thenine.htm (last visited Oct. 20, 2001). 

278. 2000 OECD Guidelines, supra note 184, ? II.2. 
279. Eur. Comm'n Directorate for Employment & Soc. Affairs, Codes of Conduct and Social 

Labels, EUR. Soc. DIALOGUE, May 1999, at 7, http://www.europa.eu.int/comm1 
employment sociallsoc-diallsociallnewsletter/special-en.pdf. 

280. AMNESTY INT'L, HUMAN RIGHTS PRINCIPLES FOR COMPANIES (1998), at 
http://www.amnesty.org; PWBLF & AI, supra note 63, at 28-29; see also AMNESTY INT'L & PAX 
CHRISTI INT'L, supra note 57, at 47-54 (noting three "levels of influence": (1) where the TNE has 
" control," (2) where it " can exercise influence over a situation," and (3) where it " can contribute 
to the creation of an enabling environment"); INT'L COUNCIL ON HUMAN RIGHTS POLICY, supra 
note 101, paras. 161-163 (describing the spectrum of potential victims from employees and 
consumers to broader society); Douglass Cassel, Corporate Initiatives: A Second Human Rights 
Revolution?, 19 FORDHAM INT'L L.J. 1963, 1981-84 (1996) (proposing five "gradations of 
responsibility" ). 
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corporation would have effectively extended its sphere of influence, and 
thus the violation of their physical integrity would render the company 
liable? The theory addresses this question in the important " all other things 
being equal" qualification to the premise noted above. In general, the 
corporation's duties can be defined in spheres. However, there may well be 
circumstances (or certain rights) for which the spheres of influence factor is 
irrelevant. Gewirth and Raz, for instance, have both written of certain 
absolute rights, such that, in the former's words, "agents and institutions 
are absolutely prohibited from degrading persons, treating them as if they 
had no rights or dignity." 281 For such rights, the corporation may well have 
equal duties toward all. 

C. The Substantive Rights at Issue 

Once decisionmakers identify the corporation' s connections to the 
government and to affected populations, they must turn to the nature of the 
right being impinged. For any particular human right may well place a 
different set of duties upon a corporation than the sort of duties that the 
primary rules of state responsibility place on states. I argue below that, for 
those rights that business enterprises can infringe, corporate duties turn on a 
balancing of individual rights with business interests and rights. This 
approach circumscribes corporate duties in a manner that considers the 
nature of business activity. 

1. Can the Corporation Infringe the Right? 

A preliminary issue in appraising how particular rights give rise to 
duties is whether the corporation can even have a duty with respect to all 
human rights. As discussed above in Part IV regarding primary and 
secondary rules, for some human rights, the government represents the 
principal dutyholder insofar as only the government can directly infringe 
upon those rights. Thus, I sought to differentiate between those sorts of 
rights that the corporation can directly infringe and those that only the 
government can directly infringe, for example, between the right against 
cruel, inhuman, or degrading treatment and the right to cross-examination 
in criminal trials.282 The duties of the corporation with regard to the latter 

281. Alan Gewirth, Are There Any Absolute Rights?, in THEORIES OF RIGHTS 91, 108 
(Jeremy Waldron ed., 1984); see also RAZ, supra note 82, at 182 (observing that some rights, such 
as personal security, are against the world while others are against " certain persons in virtue of a 
special relation they have to the right-holder"). 

282. See supra text accompanying notes 205-206; see also ICCPR, supra note 129, arts. 7, 
14, S. EXEC. Doc. E, 95-2, at 25, 27-28, 999 U.N.T.S. at 175-77; cf. Torture Convention, supra 
note 76, art. 1(1), S. TREATY Doc. No. 100-20, at 19, 1465 U.N.T.S. at 113-14 (defining torture 
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are only the complicity-based duties discussed in Section V.A above. Thus, 
for those rights that only the government can directly infringe, the links 
between the corporation and government (the first factor in the theory) are a 
necessary factor for the derivation of company duties. Indeed, the links with 
the government would seem to be a sufficient factor for determining 
enterprise duties so that the issue of the corporation's nexus to the victims 
(the factor in Section V.B above) becomes irrelevant. In such cases, the 
state is violating the rights of its citizens, and the enterprise has a duty not 
to be complicit in this effort, whether the affected population consists of its 
own employees or individuals far from its normal sphere of influence. 

Which other rights belong in this category? In addition to many rights 
concerning criminal defendants, others would include the right to enter 
one' s country without arbitrary restrictions; the right of a child to 
nationality, registration, and a name; the right to marry; the right to vote 
and run for office; and the right to equality before the law.283 Of course, the 
scope of this list can itself be the subject of some dispute. Purists opposed 
to a notion of corporate duties might argue that the vast majority of human 
rights, especially in the civil and political realm, are capable of being 
violated only by the state. They might argue that the right to leave one's 
country can be directly infringed only by the state (through its interior 
ministry or immigration bureaucracy) and that it therefore gives rise to 
corporate duties only through the notion of complicity.284 Yet private actors 
are capable, through physical force, of preventing their employees from 
leaving the country, as the problem of forced prostitution makes clear.285 

But what of the large number of rights that do not belong in this 
category, that is, those that are capable of direct infringement by private 
actors and corporate entities, as well as by the state?286 As a preliminary 
matter, it bears clarifying that the complicity-based duties that arise when 
the government can directly abuse rights also arise when both the 
government and the corporation can abuse the rights. As long as the state 
can violate the right, the corporation has a duty not to be complicit in such 
conduct. 

that states are required to punish as that with a nexus to state action, though the perpetrator need 
not be a governmental official). 

283. ICCPR, supra note 129, arts. 12(4), 23(2), 24, 25(b), 26, S. EXEC. DOC. E, 95-2, at 27, 
30-31, 999 U.N.T.S. at 176, 179. 

284. See id. art. 12(2), S. EXEC. Doc. E, 95-2, at 27, 999 U.N.T.S. at 176. 
285. See generally ASIA WATCH & THE WOMEN'S RIGHTS PROJECT, A MODERN FORM OF 

SLAVERY (1993) (discussing the trafficking of Burmese women and children to Thailand for 
prostitution); Janie Chuang, Redirecting the Debate over Trafficking in Women: Definitions, 
Paradigms, and Contexts, 11 HARV. HUM. RTS. J. 65 (1998) (discussing the trafficking of women 
beyond prostitution). 

286. At least one right in the ICCPR, while it can be infringed by both state and corporation, 
seems to place duties primarily on private actors-the right against slavery and forced labor. 
ICCPR, supra note 129, art. 8, S. EXEC. DOC. E, 95-2, at 25-26, 999 U.N.T.S. at 175. 
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More important, because other human rights are capable of direct 
infringement by business actors, they give rise to obligations on those 
actors beyond the duty to avoid complicity in the government's violation of 
them. But in order to derive the duties from all those other rights-whether 
the right to life, liberty, and security of the person, to free association, free 
assembly, and free speech, or to participation in public affairs-we need to 
take into account the differences between corporations and states, as well as 
the various types of duties that can arise from the same right. 

2. The Imperative of Balancing Interests 

Human rights law is generally based on a balancing between the 
interests of the state and the rights of the individual. As Raz notes from a 
jurisprudential perspective, a right does not simply translate into some 
corresponding duty. Rather, " [i]t is the ground of a duty, ground which, if 
not counteracted by conflicting considerations, justifies holding that other 
person to have the duty."287 The ICCPR (and its regional counterparts in 
Europe and Latin America) identifies these interests-national security 
(including preservation of the nation in the event of a national emergency), 
public order, public health or morals, and the rights or freedoms of others- 
although it also recognizes that some rights cannot be suspended under any 
circumstances.288 Business enterprises, however, have different goals and 
interests that fundamentally rest on the need to maintain a profitable income 
stream. To talk about duties of business entities vis-a-vis individuals 
necessitates taking into account not only the rights of the individuals, but 
also these interests. Indeed, as noted earlier, businesses themselves have 
some human rights, including privacy and association rights that, when 
exercised, inevitably have an impact upon individuals with whom they 
interact.289 

Consequently, the company's responsibility must, as an initial matter, 
turn on a balancing of the individual right at issue with the enterprise's 
interests and on the nexus between its actions and the preservation of its 
interests. Such a view simply parallels the basic notion of human rights law 
that the state may limit many rights to the extent " necessary in a democratic 

287. RAZ, supra note 82, at 171; cf Dennis v. United States, 341 U.S. 494, 524-25 (1951) 
(Frankfurter, J., concurring) ("The demands of free speech in a democratic society as well as the 
interest in national security are better served by candid and informed weighing of the competing 
interests ...." ). 

288. See, e.g., ICCPR, supra note 129, arts. 4, 12(3), S. EXEC. Doc. E, 95-2, at 24, 27, 999 
U.N.T.S. at 174, 176. 

289. See supra note 187 and accompanying text; see also Andrew Clapham, The 
"Drittwirkung" of the Convention, in THE EUROPEAN SYSTEM FOR THE PROTECTION OF HUMAN 
RIGHTS 163, 202-03 (R. St. J. Macdonald et al. eds., 1993) (discussing theoretical difficulties of 
duties on entities other than states). 
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society," with its concomitant notion of proportionality between means and 
ends.290 To give a simple example, the right to free speech requires 
governments to refrain from penalizing individuals for speech critical of the 
government (as well as much other speech);29' but it would not require a 
company to refrain from penalizing employees for public speech that insults 
the company to consumers, lures away employees, or gives away trade 
secrets, since these actions impinge on core interests of the company. In 
general, however, it would bar a company from taking disciplinary 
measures against an employee for his speech critical of the government. 

Just as domestic constitutional courts, regional human rights courts, and 
UN human rights bodies grapple with determining the limits of lawful 
governmental interference with individual liberties, so the balancing of 
corporate interests and individual rights may prove difficult. For example, 
with respect to the right against arbitrary or unlawful interference with 
privacy, family, home, or correspondence, a corporation would not be able 
to use its resources to break into anyone's home, wiretap conversations 
there, or intercept mail, since the means are disproportionate to the ends.292 
The corporation would not, however, be violating the human rights of 
employees by videotaping them surreptitiously while on the job in order to 
prevent pilfering of products. 

Decisionmakers would also apply the balancing test if the corporation's 
rights were at issue. One difficult example would concern whether a media 
company's rights to free speech violated the individual's right to privacy if 
it published embarrassing information about celebrities, politicians, or 
criminal suspects. One might argue that the individual is too far removed 
from the corporation-that their associative ties are too weak-to create 
any duties in the latter. Some decisionmakers might, however, regard their 
ties (given the nature and purpose of the media company's business) as 
close enough to justify corporate duties; in that case, they would have to 
balance the reputational harm to the individual against the right of a 
business to speak.293 This individual rights/business rights balancing-what 
might be called horizontal balancing-seems by its nature more difficult 
than the individual rights/business interests-i.e., vertical-balancing more 
akin to the sort done by human rights bodies and domestic constitutional 

290. See, e.g., ICCPR, supra note 129, art. 21, S. ExEc. Doc. E, 95-2, at 29-30, 999 U.N.T.S. 
at 178; European Convention for the Protection of Human Rights and Fundamental Freedoms, 
Nov. 4, 1950, art. 9(2), 213 U.N.T.S. 221, 230; Silver v. United Kingdom, 61 Eur. Ct. H.R. (ser. 
A) at 37-38 (1983). 

291. See, e.g., Lingens Case, 103 Eur. Ct. H.R. (ser. A) at 36-38 (1986) (discussing a 
journalist's right to criticize a government official). 

292. Cf. General Comment No. 16, para. 8, in Report of the Human Rights Committee, U.N. 
GAOR, 43rd Sess., Supp. No. 40, Annex VI, at 181, 182, U.N. Doc. A/43/40 (1988) (discussing a 
state's responsibilities during searches). 

293. Cf. RAz, supra note 82, at 170 ("In matters of libel, the right to free expression may be 
completely defeated by the interests of people in their reputation."). 
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courts. Yet the former sort of balancing takes place all the time when 
legislatures and courts grapple with issues of libel and other so-called 
private law.294 Indeed, the use of the third-party effect doctrine by German 
and Dutch courts as well as by the European Court of Justice in cases 
concerning exclusively private parties suggests that balancing that considers 
the rights (or interests) of private parties faces no larger theoretical bar than 
do the more paradigmatic cases of balancing governmental interests with 
individual rights.295 

In the end, the balancing test offers a uniform approach for those 
deriving specific corporate duties-whether through domestic statute, 
treaty, or soft law. Of course, one set of decisionmakers, such as a 
legislature, might prove unwilling to do the balancing itself, leaving the 
final determinations to administrative officials or courts. That balancing 
does not guarantee uniform outcomes is no more an argument against 
corporate duties than it is against governmental duties in the human rights 
area, which are derived by the same methodology and may assume different 
contours from region to region. 

Beyond balancing, certain rights with which the state may never 
interfere-such as the right to life and physical integrity and the rights 
against torture, slavery, or debt imprisonment-would be just as 
nonderogable against the corporation. The nature of those rights determines 
their nonderogability, such that no state or corporate interests can override 
them.296 

While some readers may see such balancing as too theoretically 
complex for its own good, decisionmakers may well find as a practical 
matter that deriving a set of corporate duties based on balancing is hardly 
an unmanageable exercise. Corporations have already begun this task. For 
instance, the Norwegian Confederation of Business and Industry has 
derived a list of twelve human rights, primarily based on the Universal 
Declaration, and suggested various obligations they might put on 
corporations. The list notably prohibits corporations from interfering with 
individual political freedoms and proscribes corporal punishment.297 

294. I appreciate this insight from Eyal Benvenisti. 
295. See supra text accompanying notes 103-107; see also MARKESINIS, supra note 104, at 

194-213 (discussing German principles on the limits of the third-party effect doctrine). 
296. See, e.g., Selmouni v. France, 1999-V Eur. Ct. H.R. 149, 181 (justifying the absolute 

ban on torture). 
297. See PVVBLF & Al, supra note 63, at 124-26; see also ROYAL DUTCH/SHELL GROUP OF 

COMPANIES, supra note 9 ("A company should... ensure that its own personnel, and any 
security forces engaged by them, are thoroughly familiar with and committed to international 
guidelines and standards for the use of force in policing ...."); Weissbrodt, supra note 16. 
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3. Derivative Duties on Corporations 

Beyond not violating rights directly, how far do corporate duties 
extend? Under the International Covenant on Civil and Political Rights and 
its regional counterparts, states must not only directly refrain from abuses; 
they must also "respect and ensure" the rights in the Convention, which 
include in particular the obligation to provide an "effective remedy" in the 
event of a violation of the right.298 The UN Human Rights Committee has, 
for instance, stated that many rights give rise not only to duties on the 
government not to impinge them directly, but positive duties as well (e.g., 
the right against torture implies a state duty to train police and prison 
guards in order to prevent torture).299 The question thus arises whether, for 
example, the right against torture creates a duty on corporations to train 
their security personnel properly. Or does the human right to form a family 
create a duty upon a corporation to provide a certain amount of paid or 
unpaid maternal and paternal leave to the parents? Or a duty not to 
discriminate on the basis of pregnancy or maternal status in hiring and 
promotion? Beyond these derivative duties, as noted in Section II.A above, 
regional human rights courts have required states to prevent certain abuses 
by private actors on their territory.300 

The scope of such related duties turns in part on the extent to which 
fulfillment of the derivative duty is necessary for compliance with the 
principal duty. In the case of torture, the close link between training 
security personnel and preventing torture argues strongly for such a duty. 
As for the right to form a family, this right does not, in the current state of 
international human rights law, create an obligation on states to provide 
parental leave, so it would not create such an obligation on businesses.301 In 
addition, these duties turn on the enterprise's nexus to affected individuals, 
as discussed in Section V.B above. The closer the nexus, the greater the 

298. ICCPR, supra note 129, arts. 2(1), 2(3)(a), S. EXEC. Doc. E, 95-2, at 24, 999 U.N.T.S. 
at 173-74. 

299. See General Comment No. 20, para. 10, in Report of the Human Rights Committee, U.N. 
GAOR, 47th Sess., Supp. No. 40, Annex VI, at 193, 194, U.N. Doc. A/47/40 (1992) 
("Enforcement personnel, medical personnel, police officers and any other persons involved in 
the custody or treatment of any individual subjected to any form of arrest, detention or 
imprisonment must receive appropriate instruction and training."); General Comment No. 21, in 
Report of the Human Rights Committee, supra, at 195. 

300. E.g., A. v. United Kingdom, 1998-VI Eur. Ct. H.R. 2692; Velasquez Rodriguez Case, 
Inter-Am. Ct. H.R. (ser. C) No. 4, at 91 (1988). 

301. General Comment No. 19, para. 5, in Report of the Human Rights Committee, U.N. 
GAOR, 45th Sess., Supp. No. 40, Annex VI, at 175, 176, U.N. Doc. A/45/40 (1990). On 
protection against termination of employment based on pregnancy as gender discrimination, see 
U.S. NAT'L ADMIN. OFFICE, PUBLIC REPORT OF REVIEW OF NAO SUBMISSION No. 9701 (1998), 
http:llwww.dol.gov/dol/ilab/public/media/reports/nao/pubrep9701.htm, a report by the U.S. 
Department of Labor under the North American Agreement on Labor Cooperation finding that 
Mexican employer practices in maquiladora industries violated Mexican and international labor 
law. 
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extent of corporate duties. If, for example, the corporation enjoys control 
over territory equivalent to that of a state, it has duties beyond the duty not 
to infringe directly the right itself, more akin to those of states. It would 
also have some duties to protect the welfare of those closest to it, such as 
employees, and to ensure that actors, whether private or governmental, do 
not violate their human rights. The Prince of Wales Business Leaders 
Forum and Amnesty International, for example, have asserted that if labor 
activists are arrested, state security forces abuse rights at a TNE site, or a 
worker disappears, "for a [company] not to raise these concerns ... with 
government officials, while adopting the argument of political neutrality or 
cultural relativism, is to fail to fulfill its responsibility to uphold 
international human rights standards."302 In the many situations short of 
these sorts of ties, the company's duties will be significantly less. 

As a practical matter, the nexus analysis suggests that the company will 
usually have only negative duties or those positive measures clearly 
necessary to effect them.303 That is, the company's duties will typically be 
to avoid directly infringing upon the right based on the balancing test 
above, including through some prophylactic measures. Other derivative 
duties might be appropriate where the nexus between the enterprise and the 
individual is particularly close. But to go further than this position would 
effectively ignore the functional differences between states and businesses; 
it would thereby ask too much of the corporation, especially at this stage of 
the international legal process, when the broad notion of business duties in 
the human rights area is just emerging. 

This position a fortiori calls into question the applicability to business 
entities of state duties under human rights law to go beyond immediate 
preventive action (such as the training of security forces) and promote 
respect for human rights generally.304 Promotion is a secondary duty 
compared to directly respecting or protecting rights, as it calls upon the 
dutyholder to create a general atmosphere or public consciousness of 
human rights, rather than to refrain from the conduct itself or to undertake 
necessary measures to ensure that it will not engage in the conduct.305 In the 
end, improvement of the overall human rights situation of the population 
seems attenuated from the corporation's key purposes, whereas it is one of 

302. PWBLF & Al, supra note 63, at 29. 
303. For a critique of the negative/positive duties distinction in human rights law, see SHuE, 

supra note 71, at 35-64; and Alston & Quinn, supra note 140, at 172-73. 
304. See, e.g., Convention on the Elimination of All Forms of Discrimination Against 

Women, adopted Dec. 18, 1979, art. 5, 1249 U.N.T.S. 13, 17 (imposing a duty to "take all 
appropriate measures ... to modify the social and cultural patterns of conduct of men and 
women"); Convention on the Elimination of All Forms of Racial Discrimination, opened for 
signature Mar. 7, 1966, art. 2, S. EXEC. Doc. C, 95-2, at 2 (1978), 660 U.N.T.S. 195, 216, 218 
(imposing a duty to " pursue by all appropriate means and without delay a policy of . . . promoting 
understanding among all races"). 

305. STEINER & ALSTON, supra note 71, at 180-82. 
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the central purposes of government (or at least of liberal government).306 
The business enterprise might have resources at its disposal that, if 
improperly used, could violate human rights, thus necessitating the 
derivation of duties to ensure that it does not do so; and it may well be both 
good corporate policy as well as good human rights policy to encourage 
corporations to promote human rights, especially when they operate in 
countries with poor human rights records.307 But to extend their duty away 
from a dictum of "doing no harm"--either on their own or through 
complicity with the government-toward one of proactive steps to promote 
human rights outside their sphere of influence seems inconsistent with the 
reality of the corporate enterprise. 

D. Attribution Principles: The Relevance of Corporate Structures 

The final element of the theory of responsibility addresses the structure 
of the enterprise as an actor and the place of the human rights violator (or 
person(s) complicit with the government) within that structure. This Section 
derives a set of attribution principles that connect individual violators to the 
company. These critical secondary rules of corporate responsibility must 
confront the reality of the modem business organization. 

As noted above, part of the difficulty of transplanting notions of state 
responsibility to the corporate area lies in the differences between states and 
corporations. The former are constituted and organized in overtly legal 
terms-through constitutions, statutes, regulations, policies, and practices, 
all defining the relationship of the various parts to the whole. This 
characteristic of states forms the basis for a core secondary rule of state 
responsibility-that states are responsible for the acts of all state organs and 
state officials acting as such, however low or high in the governmental 
hierarchy and however close or far from the state's governmental center.308 

The business entity, however, is defined in more diverse ways. The 
status of many individuals as direct employees justifies attribution of their 
company-related acts to the corporation based on ideas of state 
responsibility (although questions of the standard of fault arise in this 
connection, an issue considered below309). Beyond employees, other 

306. See, e.g., Universal Declaration of Human Rights, supra note 91, pmbl., para. 6; LOCKE, 
supra note 86. 

307. See AMNESTY INT'L, supra note 280. For one example of an exceptionally forward- 
looking view, see Body Shop, Human Rights, at http://www.bodyshop.com/usa/aboutus/ 
body-hrights.html (last visited Nov. 1, 2001). 

308. See, e.g., Elletronica Sicula S.p.A. (ELSI), 1989 I.C.J. 3, 52 (July 20) (assuming acts of 
the mayor of Palermo are attributable to Italy); ILC 2001 Draft Articles, supra note 195, pt. I, ch. 
1, art. 4; Crawford, supra note 232, para. 158 (discussing the principles of the "unity of the 
State" ). 

309. See infra Section V.E. 
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relationships are more complex. As Blumberg and Strasser note, the 
subsidiary's relationship with the corporation turns upon a number of 
distinct factors, namely, stock ownership, economic integration, 
administrative, financial, and employee interdependence, and a common 
public persona.310 The corporate group may extend beyond this paradigm to 
include a variety of enterprises with which the main corporation maintains 
close relations, such as franchisees and licensees.3"' 

The relations among parts of a business enterprise can make the 
determination of the very boundaries of that entity difficult. A corporate 
entity may operate through joint ventures with other businesses, 
contractors, and subcontractors; and it may rely upon obtaining inputs from 
certain suppliers and selling outputs to certain buyers, each creating a 

312 variety of economic ties. In some cases, these links originate in contracts 
establishing long-term relationships; in others, the economic interactions 
result from the economic importance of the corporation to the supplier or 
purchaser. A theory of corporate duties must take these relationships into 
account through some guidelines regarding attribution. 

The touchstone for determining the relevance of enterprise structures 
for duties must be the element of control. As Hugh Collins writes, corporate 
relations are not merely a function of ownership (subsidiaries) or 
contractual ties (contractors, distributors, or franchisees). Rather, they 
extend to a variety of what he calls "authority relations" that "arise 
wherever the economic dependence of one party upon the other effectively 
requires compliance with the dominant party's wishes." 313 In such 
situations, attributing to the controller actions of the controlled entity is 
entirely appropriate. This concept, of course, resonates with principles of 
state and individual responsibility noted above; in the corporate realm, it is 
gaining some acceptance as a basis for assessing corporate responsibility 
under domestic law.314 

Several issues immediately arise concerning the role of control. First, 
control is not a monolithic concept. A corporation's control over its wholly- 
owned subsidiary might be total, requiring the former to assume 

310. BLUMBERG & STRASSER, supra note 218, at 9-12. 
311. Id. at 13-17. 
312. Id. at 19 (describing a tripartite scheme of domination or control by one unit of another, 

economic integration between the units, or both). 
313. Collins, supra note 218, at 734; see also INT'L COUNCIL ON HUMAN RIGHTS POLICY, 

supra note 101, para. 166 (endorsing this view). 
314. Compare Phillip I. Blumberg, The Increasing Recognition of Enterprise Principles in 

Determining Parent and Subsidiary Corporation Liabilities, 28 CONN. L. REV. 295 (1996) 
(reviewing U.S. law incorporating intra-enterprise liability based on control), with Ian M. Ramsay, 
Allocating Liability in Corporate Groups: An Australian Perspective, 13 CONN. J. INT'L L. 329 
(1999) (highlighting inconsistencies of the Australian approach to corporate groups). 
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responsibility for all the latter's acts.315 But what of a corporation's control 
over a joint venture partner, subcontractor, supplier, or buyer?3"6 As a first 
take, one might distinguish between the corporation's control over the 
contractor and subcontractor for human rights abuses related to the 
particular contract, and its control over the contractor for acts on a project 
not involving that corporation. With respect to the former, the corporation 
might be said to control the contractor; with respect to the latter, it would 
not. 

Yet such a dichotomy is too simple insofar as it might not accurately 
take into account the question of economic interdependence central to 
Collins's theory. Thus, what if demand for particular contractors so 
exceeded supply that the corporation effectively had to work with the 
contractor on the latter's terms and had no real control of its operations? Do 
the contractual links between them alone serve to make the enterprise 
responsible for the acts of the contractor? Conversely, what if supply for 
particular contractors so exceeded demand, or the corporation provided 
such a large part of the contractor's business, that the contractor effectively 
had to work with the corporation on the latter's terms? In that case, the 
corporation would appear in a position to control the contractor, even on the 
contractor's projects not involving that corporation.3"7 

One approach to this problem would lie in a set of rebuttable 
presumptions: The corporation would be prima facie responsible for acts of 
contractors and subcontractors concerning the contracted-for projects, and 
prima facie not responsible for other acts by those entities. The two 
presumptions could be overcome if it were shown, respectively, that the 
corporation did not exercise real control over the execution of the 
contracted-for project, or, conversely, that it had actual dominion over the 
contractor. 

Dependence may also turn upon technical cooperation arrangements 
among entities. If, for example, one TNE lends numerous expert personnel 
to a local entity such that the latter becomes dependent upon it for its 

315. For a British case addressing this issue currently, see Lubbe v. Cape PLC, 4 Law 
Reports 268 (H.L. 2000) (appeal taken from S. Mr.). In a suit by South African laborers against a 
U.K. company for asbestos-related damage caused by a wholly-owned subsidiary, the court held 
that the " resolutionn of this issue will be likely to involve an inquiry into what part the defendant 
played in controlling the operations of the group." Id. at 276. For a practical perspective on this 
question in which a former TNE official notes that responsibility should be "very high," but not 
legal in nature, see Worth Loomis, The Responsibility of Parent Corporations for the Human 
Rights Violations of Their Subsidiaries, in HUMAN RIGHTS STANDARDS AND THE 
RESPONSIBILITIES OF TRANSNATIONAL CORPORATIONS, supra note 187, at 145, 145. 

316. Collins also discusses the possibility that a creditor might have control over a 
corporation, a question I leave for another day. Collins, supra note 218, at 733-34. 

317. For a more broadsided attack on the notion of responsibility for the work of contractors, 
which argues that " [t]he preponderance of the business community rejects the notion that 
companies can be held responsible for the overall behavior and policies of their subcontractors 
and suppliers throughout the supply chain," see U.S. Council on Int'l Bus., supra note 181. 
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effective functioning, then the TNE is, for all intents and purposes, 
exercising control over the latter. But even here, actions by individuals 
within the local entity who have no real connection to the expert personnel 
would not give rise to responsibility by the corporation. 

Deriving such presumptions for suppliers and purchasers based on a 
linchpin of control proves more difficult. Does one attribute to the 
corporation the abuses of a buyer of its products simply by virtue of the 
corporation's having supplied a core input? Are the acts of a seller to the 
company attributable to the latter simply if the company is the seller's 
largest customer? These difficulties might be resolved by ascribing a certain 
knowledge standard to the company. Indeed, at a certain point, the rules of 
attribution-determining the scope of the corporation' s component 
entities-begin to merge with the principles of agency and complicity 
discussed above.3"8 (The difference between this scenario and that discussed 
in Section V.A is that we are now considering the liability of a company for 
acts of another company, rather than complicity by one company in the acts 
of the government.) The test for determining the responsibility of a 
company for acts of a buyer or seller (or even of a contractor or 
subcontractor) may thus turn on the mindset of the company rather than 
merely on economic ties. I do not seek to resolve these issues here, but 
merely point out the possible limitations of a test that hinges on control. 

Of course, such a proposition could also be attacked from the other 
side, i.e., that the mere presence of economic contacts between the 
corporation and other entities suffices to attribute to the corporation the acts 
of all those with whom it works. But this seems far too slender a reed upon 
which to hang a theory of responsibility. It would require as a general 
matter that enterprises cut off all ties from entities that might abuse human 
dignity, even if the abuses stem from activities completely unrelated to the 
enterprises' connection with the violator entities. To extract a general 
notion of attribution (just like complicity) from economic ties alone has no 
basis in domestic or international law.319 

Second, economic dependence must take account of the attenuated 
influence of the corporation as one moves further down the chain of 
production. If a multinational corporation making shoes in Vietnam hires a 
contractor to make the cotton laces, who hires a subcontractor to provide 
the cotton cloth, who hires a subcontractor to grow the cotton, who hires a 
subcontractor to actually pick the cotton, and this last actor uses forced 
labor in his practices, can the corporation be said to be responsible for his 
activities-even if each was somehow dependent upon the entity directly 

318. See supra Section V.A; see also infra Section V.E (discussing duties of care). 
319. Cf. supra text accompanying note 166 (taking a broad view of complicity with the South 

African government, though not suggesting that entities buying or selling from companies doing 
business in South Africa were themselves responsible). 
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above it for its continuing livelihood? If one were to base a theory of 
responsibility upon multiplying the degree of dependency, an eighty-five 
percent dependency for four levels of dependency translates to just over 
fifty percent. (If tton-picker were acting in his spare time, the 
conduct would clearly be totally private.) 

Finally, the control test might not suffice for determining the 
responsibility of joint venture partners for the activities of their newly 
created entity. If four companies joined forces to create a local mining 
company, with each owning twenty-five percent of the company's shares 
and appointing a quarter of its directors or senior managers, none might 
control the entity in the sense of being able to force through decisions or 
block the decisions of others. Yet state responsibility principles increasingly 
recognize the concept of joint and several liability for such joint acts by 
states.321 The extension of this principle to joint ventures seems justified on 
the same underlying ground, namely that because the companies have 
created the joint venture specifically for the purpose of gaining the benefits 
of cooperation from its conduct, they assume the risks should the venture 
violate human dignity. 

E. A Brief Word on Fault 

Lastly, any discussion of corporate duties must address the degree of 
fault (if any) that creates enterprise responsibility. Governments, 
international institutions, and legal scholars have long wrestled with the 
standards of fault required for determining whether the state has violated 
international law. Treaties, courts, arbitral bodies, individual governments, 
and other decisionmakers have adopted various standards in elaborating 
primary rules of state and individual responsibility.322 As a general matter, 
fault is not required for violations by states. Thus, for instance, human 

320. See, e.g., Stephanie Strom, A Sweetheart Becomes Suspect: Looking Behind Those 
Kathie Lee Labels, N.Y. TIMES, June 27, 1996, at Dl (noting that Wal-Mart's blouses were made 
by a New York company that subcontracted to an Alabama company, which then subcontracted to 
a New Jersey company, which in turn subcontracted to another New York company with 
apparently poor conditions for employees). 

321. See, e.g., Convention on International Liability for Damage Caused by Space Objects, 
opened for signature Mar. 29, 1972, art. V, 24 U.S.T. 2389, 2394, 961 U.N.T.S. 187, 190 
(declaring that states jointly participating in the launch of a space object are "jointly and severally 
liable for any damage caused"); see also John E. Noyes & Brian D. Smith, State Responsibility 
and the Principle of Joint and Several Liability, 13 YALE J. INT'L L. 225 (1988) (reviewing 
situations of multiple state responsibility for breaches of international law); cf. James Crawford, 
Third Report on State Responsibility, U.N. GAOR, Int'l Law Comm'n, 52d Sess., paras. 267-278, 
U.N. Doc. A/CN.4/507/Add.2 (2000) (recognizing each state's responsibility in the case of joint 
action, but not equating this principle with common-law joint and several liability). 

322. 1 BROWNLIE, supra note 191, at 40-46; ILC 2001 Draft Articles, supra note 195, pt. I, 
ch. 1, arts. 4, 9 (dictating attribution for activities of state organs having acted in that capacity). 
On standards of fault as primary and not secondary rules, see Crawford, supra note 197, paras. 12- 
18. 
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rights courts do not require victims to demonstrate that the government was 
negligent in restraining its officials; rather, the acts of such officials are 
simply attributed to the state (a secondary rule) and the state is liable for the 
violation.323 For other primary rules binding on states, such as duties to 
prevent certain injuries to individuals by wholly private actors, courts and 
other decisionmakers have found violations only after finding the state at 
fault in its failure to exercise due diligence.324 

With respect to individual responsibility, international criminal law 
conventions and cases include the defendant's mens rea as part of the 
definition of a crime. Intent and knowledge are typically required, although 
the extent of the defendant's knowledge and intent regarding each element 
of the crime can vary from crime to crime; and under the concept of 
superior responsibility, the defendant need not have had either intent or 
knowledge regarding the underlying act.325 

Can either of the above approaches to standards of care be shifted to the 
corporate sector? On the one hand, the individual accountability standards 
require such a significant level of fault as to be inappropriate for a general 
scheme of corporate responsibility that goes beyond criminal sanctions. 
Even with respect to criminal liability, different national systems have 
adopted sharply contrasting concepts of the degree of fault (if any) required 
of the corporation for criminal liability, suggesting the absence of general 
principles of law upon which one might rely.326 On the other hand, we can 
ask whether the state responsibility standard, which generally does not 
require fault, should apply to corporations. Perhaps, as the discussion on 
attribution makes clear, the business enterprise is different enough from the 
state that the former should be liable only if it fails to exercise due diligence 

323. See Ireland v. United Kingdom, 25 Eur. Ct. H.R. (ser. A) at 64 (1978) (holding that a 
state is " strictly liable" for the conduct of subordinates); 1 OPPENHEIM'S INTERNATIONAL LAW, 
supra note 216, at 511 n. 15 (noting the difference between liability and attribution). For an 
example from the environmental field, see Convention on International Liability for Damage 
Caused by Space Objects, supra note 321, art. II, 24 U.S.T. at 2392, 961 U.N.T.S. at 189, which 
makes a state liable for damage caused by its space objects to aircraft and to objects on Earth. 

324. See, e.g., Velasquez Rodriguez Case, Inter-Am. Ct. H.R. (ser. C) No. 4 (1988); British 
Property in Spanish Morocco Case, 2 R.I.A.A. 616, 636 (1925); Janes Case, 4 R.I.A.A. 82, 86 
(1925); BRIAN D. SMITH, STATE RESPONSIBILITY AND THE MARINE ENVIRONMENT 36-43 
(1988); see also General Comment No. 3, supra note 200, para. 10 (discussing economic 
limitations as a factor in determining due diligence in meeting obligations under the ICESCR). 

325. See ICC Statute, supra note 80, arts. 28, 30; Finalized Draft Text of the Elements of 
Crimes, Preparatory Commission for the International Criminal Court, U.N. Doc. 
PCNICC/2000/1/Add.2 (2000). 

326. See WELLS, supra note 118, at 94-122; Guy Stessens, Corporate Criminal Liability: A 
Comparative Perspective, 43 INT'L & COMP. L.Q. 493 (1994). The Council of Europe's anti- 
corruption convention requires states to punish corporations only if someone who "has a leading 
position" within the enterprise commits the acts or is an accessory thereto, or if he fails to 
supervise someone under his authority. In either case, the act must be committed for the 
company's benefit. Council of Europe Corruption Convention, supra note 160, art. 18, 38 I.L.M. 
at 509. The line between principles of fault and principles of attribution becomes a bit thin here, as 
the corporation is effectively liable for the acts of certain employees but not for those of others. 
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over its agents, including by not engaging in corrective measures after the 
fact.327 Moreover, business enterprises will likely resist any standard of 
strict liability. 

In the end, it would seem that the ultimate standard of care will turn 
upon the particular forum in which the norms are formulated, whether civil, 
penal, administrative, or otherwise. The state responsibility approach seems 
most appealing as a general matter insofar as it views the business 
enterprise, like the state, as a unit engaged in a particular function, with its 
own internal structures. In that sense, it seems appropriate that it should be 
per se responsible for all its components acting under color of corporate 
authority without any separate requirement of fault by the business.328 For 
those duties for which the corporation might have to prevent actions by 
persons not connected with the business enterprise, a lesser standard, such 
as due diligence, would apply, as the human rights courts have recognized. 
If, however, severe sanctions were envisioned, it would seem justifiable to 
limit the enterprise's responsibility to situations where it failed to exercise 
due diligence over its agents. 

VI. A RECAPITULATION AND SOME APPLICATIONS 

The above analysis offers a framework for global and domestic actors 
to begin to derive a set of duties under international law for business 
enterprises regarding the protection of human rights. In essence, it posits 
that the duties of a company are a direct function of its capacity to harm 
human dignity. Consequently, corporate responsibility will depend upon the 
enterprise's proximity to the violation as determined by its relationship to 
the government, its nexus to the affected populations, the individual right at 
issue, and principles of attribution that connect those committing the 
violations to the company. These propositions can be summarized as 
follows: 

(1) All other things being equal, the corporation's duties to protect 
human rights increase as a function of its ties to the government. If 
the corporation receives requests from the government leading to 
violations, knowingly and substantially aids and abets 
governmental abuses, carries out governmental functions and 
causes abuses, or, in some circumstances, allows governmental 
actors to commit them, its responsibility flows from that of the 
state. 

327. See FRENCH, supra note 118, at 156 (discussing the requirement that the responsible 
party adopt a course of action to prevent repetition). 

328. See WELLS, supra note 118, at 130-35; Fisse & Braithwaite, supra note 114, at 483-88. 
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