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nonretroactivity of the law.205 Some of these rights create duties only on the 
state insofar as guaranteeing these rights is within the unique province of 
states as part of their function of maintenance of public order. In that sense, 
it is, for instance, difficult and perhaps impossible to say that an 
individual's right to be informed of the reasons for her arrest or right to 
confront her accusers in a criminal trial can create any duty upon a 
corporation, as only the state can ensure these rights.206 

Nonetheless, one can imagine hypothetical situations in which a private 
enterprise might somehow involve itself in the criminal process. For 
example, a company seeking to remove a union activist from the scene 
might conceivably provide false testimony or a fake document to the 
prosecutor (with or without the latter's knowledge) in order to support 
charges of illegal activity by the activist. Here the corporation has in some 
sense helped to deprive the defendant of a fair trial. Thus, the unique role 
for states in securing some rights (such as the right to free counsel) does not 
preclude duties for corporations with respect to other, related rights (such as 
other rights in the criminal field). The principal role for the state in securing 
some rights-for instance, its role as primary dutyholder in guaranteeing a 
fair trial-does not exclude extending duties to others for securing those 
rights.207 

Second, simply extending the state's duties with respect to human 
rights to the business enterprise ignores the differences between the nature 
and functions of states and corporations. Just as the human rights regime 
governing states reflects a balance between individual liberty and the 
interests of the state (based on its nature and function), so any regime 
governing corporations must reflect a balance of individual liberties and 
business interests.208 The rights of an individual to privacy and to free 
expression-rights that on their face create duties in both the state and 

205. ICCPR, supra note 129, arts. 9(2), 14, S. EXEC. DOC. E, 95-2, at 26-28, 999 U.N.T.S. at 
176-77. 

206. Cf. Laurence Dubin, The Direct Application of Human Rights Standards to, and by, 
Transnational Corporations, 61 INT'L COMMISSION JURISTS REV. 35, 41 (1999) (asserting that 
other rights-to asylum, to take part in government, and to a nationality-cannot be 
"reformulated" as applying to corporations); INT'L COUNCIL ON HUMAN RIGHTS POLICY, supra 
note 101, para. 148 (" More work will be needed to show how [many civil and political rights] can 
be applied directly to non-state actors including businesses."). 

207. Cf. RAZ, supra note 82, at 182-86 (discussing the possibility of multiple dutyholders for 
any given right). 

208. See ICCPR, supra note 129, arts. 4, 14(1), 18(3), 19(3), 21, 22(2), S. EXEC. DOC. E, 95- 
2, at 24, 27, 29-30, 999 U.N.T.S. at 174, 176, 178 (permitting derogations and restrictions to some 
rights); see also FRANCIS G. JACOBS & ROBIN C.A. WHITE, THE EUROPEAN CONVENTION ON 
HUMAN RIGHTS 304-06 (2d ed. 1996) (describing legitimate bases for interfering with individual 
rights under the Convention); MCDOUGAL ET AL., supra note 70, at 158-59 (categorizing 
acceptable derogations). For a recent application of this idea to the corporate context, see Sarah 
Joseph, An Overview of the Human Rights Accountability of Multinational Enterprises, in 
LIABILITY OF MULTINATIONAL CORPORATIONS UNDER INTERNATIONAL LAW, supra note 38, at 
75, 90-92. 
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private actors-surely create a different, and in all likelihood smaller, set of 
duties on the corporation (a point developed further in Section V.C below). 
In the end, we can say that duties on states are not simply transferable to 
corporations, but the same human rights that create duties for states may 
create the same or different duties upon corporate actors. 

Third, the limited scope of the primary rules of individual responsibility 
makes their application to corporations conceptually easier than the 
application of the primary rules of state responsibility to corporations. Just 
as individuals might act alone to commit international crimes, so they might 
choose to act through corporate entities and thus justify decisionmakers to 
hold the entities responsible. L. G. Farben and other post-World War II cases 
discussed above effectively reached this conclusion under international law; 
many domestic legal systems have also accepted corporate criminal 
liability.209 The difficulty, however, with building a theory of corporate 
responsibility solely upon these rules is that they are highly limited as a 
result of their evolution through the process of international criminal law. 
As discussed earlier, most human rights abuses do not give rise to 
individual responsibility.210 More generally, as state responsibility makes 
clear, the criminal route does not exhaust the possibilities for creating 
duties. 

It might be argued that the primary rules on individual responsibility 
under international criminal law are, in fact, perfectly adaptable to the 
corporate context-that corporate responsibility ought to extend no further 
than (although as far as) individual responsibility.211 The recognition of the 
corporate entity as a juridical person in both domestic law and international 
law might support the idea of treating it the same as a natural person, with 
the result that businesses would be responsible for the same international 
crimes as individuals.212 This limited view of corporate responsibility would 
certainly represent a conservative approach to the issue, although the states 
drafting the ICC Statute refused to take even this step.213 But again it 
assumes that the norms developed through the criminal process are 
sufficient to address acts when noncriminal forms of responsibility are 
possible. It also ignores the potential differences between natural persons 
and juridical persons in terms of their access to resources, ability to harm 

209. See supra text accompanying notes 134-135. On corporate criminality in domestic law, 
see infra notes 326-327 and accompanying text. For one endorsement of this position, see 
Weissbrodt, supra note 16, para. 13. 

210. See supra text accompanying notes 79-81. 
21 1. I appreciate this argument from Gerald Neuman. 
212. See Barcelona Traction, Light & Power Co. (Belg. v. Spain), 1970 I.C.J. 3, 34-36 (Feb. 

5). 
213. For an account, see Clapham, supra note 151, at 143-60. 
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human dignity, and ability to avoid the control of the state.214 In effect, then, 
just as the primary human rights rules binding on states are so broad and 
diverse as to make impossible any notion of simply transferring them to 
corporations, so the primary rules binding on individuals are so narrow as 
to make transferring them to corporations insufficient. Corporations might 
in theory commit war crimes or crimes against humanity, but as a practical 
matter, history does not suggest this is a prevalent practice; and NGOs and 
others monitoring corporate practices do not appear to be limiting their 
concerns to such massive or systematic abuses of basic human rights. 

2. The Barriers to Transposing Secondary Rules 

With respect to secondary rules, the answer to the problem of 
transferability is less obvious. At one level, some of the secondary rules of 
state responsibility are not transferable for the same reason that the primary 
rules are not transferable-because they are defined in terms of actions that 
only the state can carry out. For example, the preclusion of wrongfulness 
based on self-defense under the UN Charter would be inapplicable to 
corporations, which lack such a right under the Charter.215 

The attribution principles can, however, play an important part in a 
theory of corporate responsibility. Some of them might easily apply in the 
corporate context, but others might not. For instance, one of the core rules 
of attribution to states posited by the ILC provides that the " conduct of an 
organ of a State or of a person or an entity empowered to exercise elements 
of the governmental authority" is an act of the state even if it "exceeds its 
authority or contravenes instructions."216 If we simply replace the word 
"state" with "corporation" (or "business enterprise") and the phrase 

governmental authority" with " corporate authority," we have generated a 
new secondary rule, although one that raises new issues because of 
differences between states and corporations-notably the meaning of an 
" organ of a corporation" or an 66 entity empowered to exercise elements of 
corporate authority." Defining these terms will be more challenging than 
with respect to the state, where constitutional, statutory, or regulatory 
provisions typically describe these relationships (although there is some 
international law jurisprudence finding state action by nongovernmental 
actors even in the absence of formal ties to the state 21). Corporate theory 

214. On the conceptual problems that arise as the corporate entity approaches the individual, 
see the Conclusion. 

215. U.N. CHARTER art. 51; ILC 2001 Draft Articles, supra note 195, pt. I, ch. 1, art. 21. 
216. ILC 2001 Draft Articles, supra note 195, pt. I, ch. 1, art. 7; see also 1 BROWNLIE, supra 

note 191, at 145-50 (citing numerous cases); 1 OPPENHEIM'S INTERNATIONAL LAW 545-48 
(Robert Jennings & Arthur Watts eds., 9th ed. 1992) (same). 

217. See United States Diplomatic and Consular Staff in Tehran (U.S. v. Iran), 1980 I.C.J. 3, 
35 (May 24) (holding that hostage-takers were agents of Iran). 
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assists in understanding the numerous ways in which the business entity 
may be defined, inviting questions as to whether organs and entities 
empowered to exercise elements of corporate authority include subsidiaries, 
contractors, suppliers, distributors, or dedicated customers.218 

3. A Methodology for Deriving Norms of Corporate Responsibility 

The route to building a theory of corporate responsibility that does not 
simply ignore decades of practice and doctrine about state and individual 
responsibility is to recognize explicitly where decisionmakers could apply 
such principles to corporations and where they could not. This 
determination will turn on the similarity or differences between corporate 
behavior in the area of human rights and individual or state behavior. In 
essence, the challenge is to construct a theory both down from state 
responsibility and up from individual responsibility that, in the end, 
develops new primary and secondary rules. Some principles of state and 
individual responsibility (both primary and secondary rules) are quite 
similar, permitting us to rely upon them in the corporate context. Such a 
methodology acknowledges that, in general terms, a corporation is, as it 
were, more than an individual and less than a state. 

Lastly, it bears mentioning that this process will have benefits beyond 
the corporate human rights context. In particular, the secondary rules 
derived here, especially the principles of attribution, would likely work with 
other primary rules, for example, with those concerning the environment. 
Although the goal of this project is not to develop a comprehensive set of 
secondary rules for corporations, an incidental benefit of the theory would 
be the creation of such rules. 

V. CIRCUMSCRIBING CORPORATE DUTIES: A THEORY IN FOUR PARTS 

Building upon these doctrinal foundations, the theory adopted here for 
developing a model of enterprise liability is based on an inductive approach 
that reflects the actual operations of business enterprises. It appraises the 
ways in which corporations might affect the human dignity of individuals 
and posits a theory that is sensitive to the corporations' diverse structures 
and modes of operating within a particular country. This theory asserts that 
corporate duties are a function of four clusters of issues: the corporation's 
relationship with the government, its nexus to affected populations, the 

218. See, e.g., PHILLIP I. BLUMBERG & KURT A. STRASSER, THE LAW OF CORPORATE 
GROUPS 9-18 (1998) (categorizing various relationships within the corporate group); Hugh 
Collins, Ascription of Legal Responsibility to Groups in Complex Patterns of Economic 
Integration, 53 MOD. L. REV. 731 (1990) (urging a revision of common-law principles of liability 
with respect to integrated economic enterprises). 
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particular human right at issue, and the place of individuals violating human 
rights within the corporate structure. 

A. The Company's Relationship to the Government 

As discussed above, the doctrine of state responsibility has recognized 
that the government may act through a variety of actors in breaching its 
international obligations. International decisionmakers evaluate the 
connections between these actors and the government to determine whether 
the state has violated international law.219 The reverse applies as well, i.e., 
the ties between the government and the TNE play a major role in 
determining the obligations of the corporation. Where an enterprise has 
close ties to the government, it has prima facie a greater set of obligations 
in the area of human rights.220 This proposition follows from the 
government's possession of the greatest set of resources capable of 
violating human dignity-police and military forces, with accompanying 
weapons, as well as judicial processes capable of curtailing human rights. It 
also reflects the likelihood that such ties reduce the state's desire and ability 
to regulate the conduct effectively, necessitating the recognition of 
responsibility under international law. The critical issue then becomes 
determining the sort of ties to the state that are relevant for deriving 
corporate duties. I begin my analysis from the standpoint of state 
responsibility rules that describe the consequences of ties between states 
and private actors; I then consider the relationships that states and 
corporations are most likely to have and the legal ramifications of these 
relationships for the company. 

1. State Responsibility- The Mirror Image 

As an initial matter, the extant rules of state responsibility that make the 
state liable for the acts of some private actors can provide for the 
responsibility of those private actors as well. That is, because the state is 
responsible for certain acts of private actors, those actors can also be held 
responsible for that same conduct under international law. This principle 
already has some basis in domestic law. For instance, certain important 
U.S. statutes hold private defendants civilly and criminally liable for 
violations of civil rights on the theory that such entities may be acting 

219. See, e.g., Military and Paramilitary Activities (Nicar. v. U.S.), 1986 I.C.J. 14 (June 27); 
Loizidou v. Turkey, 310 Eur. Ct. H.R. (ser. A) (1995). 

220. Cf Costello-Roberts v. United Kingdom, 247 Eur. Ct. H.R. (ser. A) 50, 58 (1993) 
(holding that a state cannot "absolve itself from responsibility by delegating its obligations to 
private bodies"). 
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"under color of law."221 U.S. courts have applied a variety of tests to 
determine whether the acts of private individuals were so closely linked 
with the state as to make them liable.222 These cases demonstrate the rather 
obvious proposition that when a private entity acts, in some sense, on behalf 
of the state, it is as liable as the state for violations of human rights. In 
recent years, courts have applied these tests to determine whether acts of 
private corporations violate international law for purposes of the Alien Tort 
Claims Act (based on the view among those courts that most violations of 
international law require state action). For the most part, these tests set a 
relatively high standard, as a result of which plaintiffs have lost key cases 
alleging, for instance, that Unocal acted under color of law in Burma and 
Freeport acted under color of law in Indonesia.223 

As significant as these cases are, any international law theory must 
transcend American notions of state action. International decisionmakers 
have also recognized a variety of ways in which private entities can become 
agents of the state. Some of these decisions do not entail affirmative 
findings of liability by the private actor because the particular forum-an 
international court or arbitral body-permits only suits against states; but 
other venues, such as international criminal courts, do reach such 
conclusions directly. Yet the multitude of arenas for law interpretation at 
the international level renders the task more difficult than simply restating 
clearly accepted principles of domestic law. I consider here three sets of 
relationships. 

221. E.g., 18 U.S.C. ? 242 (1994); 42 U.S.C. ? 1983 (1994). U.S. civil rights laws also 
prohibit various forms of private discrimination, although the constitutional basis for those 
provisions does not involve the Fourteenth Amendment and its requirement of state action. See, 
e.g., Jones v. Alfred H. Mayer Co., 392 U.S. 409, 420-44 (1968) (holding that 42 U.S.C. ? 1982, 
which bans racial discrimination in real property transactions, was a proper exercise of 
congressional power under the Thirteenth Amendment). 

222. Compare, e.g., Gallagher v. "Neil Young Freedom Concert," 49 F.3d 1442, 1447 (1Oth 
Cir. 1995) ("In order to establish state action, a plaintiff must demonstrate that the alleged 
deprivation of constitutional rights was 'caused by exercise of some right or privilege created by 
the State or by a rule of conduct imposed by the State or by a person for whom the State is 
responsible."' (quoting Lugar v. Edmonson Oil Co., 457 U.S. 922, 937 (1982))), with George v. 
Pac.-CSC Work Furlough, 91 F.3d 1227, 1230 (9th Cir. 1996) (" 'If a private actor is functioning 
as the government, that private actor becomes the state for purposes of state action."' (quoting 
Gorenc v. Salt River Project Agric. Improvement & Power Dist., 869 F.2d 503, 508 (9th Cir. 
1989))). 

223. See Doe v. Unocal Corp., 110 F. Supp. 2d 1294, 1307 (C.D. Cal. 2000), affd, 248 F.3d 
915 (9th Cir. 2001) ("In order to establish proximate cause, a plaintiff must prove that the private 
individuals exercised control over the government official's decision to commit the section 1983 
violation."); Beanal v. Freeport-McMoRan, Inc., 969 F. Supp. 362 (E.D. La. 1997), aff'd, 193 
F.3d 161 (5th Cir. 1999); see also Craig Forcese, Note, ATCA's Achilles Heel: Corporate 
Complicity, International Law and the Alien Tort Claims Act, 26 YALE J. INT'L L. 487 (2001) 
(examining shortcomings of the U.S. approach). 
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2. Corporations as Governmental Agents 

Governments, international courts, and others have devoted significant 
time to appraising the legal implications of a state serving as a principal to 
private agents. A key issue here is the degree of control that a government 
must have over private actors in order to be responsible for their actions. In 
the Nicaragua case, the International Court of Justice held that the United 
States could be held responsible for the acts of the Contras in their war 
against the Nicaraguan government in the 1980s only if it had "effective 
control of the military or paramilitary operations in the course of which the 
alleged violations were committed."224 In 1999, in Prosecutor v. Tadic, the 
first appeal brought before the International Criminal Tribunal for the 
Former Yugoslavia (ICTY), the Appeals Chamber had to determine 
whether the Bosnian Serb army was part of the armed forces of Serbia; a 
positive finding would mean that the war in Bosnia was an interstate war 
and would thereby trigger the protections of civilians in the 1949 Geneva 
Conventions and make certain breaches of that treaty war crimes. The court 
criticized the Nicaragua test and adopted a looser formula-that the acts of 
an armed group are attributable to a state as long as the state "has a role in 
organising, coordinating or planning the military actions" of the group, not 
necessarily controlling its particular operations.225 At the same time, the 
Chamber said that the acts of nonmilitary private groups were attributable 
to the state only if " specific instructions concerning the commission of that 
particular act had been issued" by the state, or the state "publicly endorsed 
or approved ex post facto" the conduct, a test very close to the ICJ's 
Nicaragua test.226 

In another forum, the European Court of Human Rights adopted an 
even looser test for attribution. It found Turkey responsible for the acts of 
the authorities of the self-styled "Turkish Republic of Northern Cyprus" on 
the basis of the Turkish army's "effective" and "overall" control of that 
part of the island.227 The members of the International Law Commission, 
for their part, seem to favor the strictness of the Nicaragua test, with the 
ILC's latest proposal on state responsibility positing responsibility of the 
state if a person or group is "in fact acting on the instructions of, or under 
the direction or control of, that State in carrying out the conduct."228 

As a least common denominator, then, if we posit that the responsibility 
of the principal entails the responsibility of the agent, this jurisprudence 

224. Military and Paramilitary Activities (Nicar. v. U.S.), 1986 I.C.J. at 64-65. 
225. Prosecutor v. Tadic, Case No. IT-94-I-A, para. 137 (Int'l Crim. Trib. for Former 

Yugoslavia Appeals Chamber July 15, 1999), http://www.un.org/icty/tadic/appeal/judgement/ 
index.htm. 

226. Id. 
227. Loizidou v. Turkey, 310 Eur. Ct. H.R. (ser. A) at 23-24 (1995). 
228. ILC 2001 Draft Articles, supra note 195, pt. I, ch. 1, art. 8. 
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means that private enterprises would be liable for human rights violations 
where the government has instructed them to engage in those violations. 
This may well have been the case with some of the World War II business 
defendants.229 But as a practical matter, such a relationship probably 
characterizes a fairly small category of corporate activity, either because 
governments do not typically make many such bald requests or because 
corporations do not comply with them. It would, however, cover an episode 
where the government has asked a company, through its private security 
force, to detain someone for interrogation where there is reason to believe 
that the detention will lead to a violation of human dignity (e.g., torture, 
disappearance, summary execution, or unfair trial). 

Beyond responsibility emanating from governmental control over the 
particular violator, the secondary rules of state responsibility also provide 
that the state is responsible if private groups more broadly exercise 
governmental authority as empowered by the law of the state, or in the 
absence or default of official authorities.230 (U.S. law on state action 
recognizes similar tests.)231 The first category covers a very important class 
of parastatal actors; while the second covers those filling in for the 
government, a situation that the doctrine has considered quite exceptional 
on the theory that governments do not typically relinquish such power.232 
Yet with respect to corporations, both scenarios prove more than 
speculative. The practices of South American states and Indonesia with 
respect to foreign corporations would appear to amount, in essence, to 
granting these companies de jure or de facto control over the areas of the 
concessions. Under this view, private corporations have duties to protect the 
human rights of those under their control when they exercise quasi-state 
authority. The extent of the duties would depend on the extent of control. 

3. Corporations as Complicit with Governments 

Beyond situations where the private entity is an agent-de facto or de 
jure-of the state, other links might characterize the state-enterprise 
relationship. International law also accepts notions of complicity, whereby 
one entity engages in otherwise lawful conduct that serves to aid other 

229. See supra text accompanying notes 13 1-135. 
230. Yeager v. Iran, 17 Iran-U.S. Cl. Trib. Rep. 92, 104 (1987); ILC 2001 Draft Articles, 

supra note 195, pt. I, ch. 1, arts. 5, 9. 
231. See, e.g., Jackson v. Metro. Edison Co., 419 U.S. 345, 352-53 (1974) (recognizing state 

action where a private entity exercises powers traditionally reserved to the state, but finding that 
the defendant did not do so); Marsh v. Alabama, 326 U.S. 501 (1946) (determining that the 
freedoms of speech and religion apply in a company town). 

232. James Crawford, First Report on State Responsibility: Addendum, U.N. GAOR, Int'l 
Law Comm'n, 50th Sess., paras. 217-221, U.N. Doc. A/CN.4/490/Add.5 (1998); 1980 ILC 
Report, supra note 194, art. 11. 
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entities in violating norms. With respect to state responsibility, numerous 
decisionmakers have held, either in the course of deriving or interpreting 
primary or secondary rules of conduct, that a state can be responsible for 
the acts of another state, based on a variety of tests involving its 
cooperation. Statements of the liability of states for complicity in illegal 
acts have emanated from decisions of the ICJ,233 authoritative resolutions of 
the General Assembly and Security Council,234 and ample state practice.235 
The ILC has attempted to codify such a standard too and has recently 
suggested that responsibility hinges upon a requirement that the state " aids 
or assists" another state "with knowledge of the circumstances" of the 
illegal act.236 

The law on individual responsibility has long recognized notions of 
complicity as well. Thus, for example, Article III of the 1948 Genocide 
Convention states that conspiracy to commit genocide and complicity in 
genocide also constitute crimes.237 The statutes of the International Criminal 
Tribunals for the Former Yugoslavia and for Rwanda make culpable those 
who " planned, instigated, ordered, committed or otherwise aided and 
abetted in the planning, preparation or execution" of one of the enumerated 
crimes.238 The 1998 Statute of the International Criminal Court offers a 
detailed schema, providing for responsibility for a broad range of associated 
crimes, but conditioning guilt for certain of these crimes on completion of 
various acts or possession of various mental states.239 The ICTY has 
interpreted its statute to mean that an accomplice is guilty if "his 
participation directly and substantially affected the commission of that 

233. Legal Consequences for States of the Continued Presence of South Africa in Namibia 
(South West Africa) Notwithstanding Security Council Resolution 276 (1970), 1971 I.C.J. 15, 55- 
56 (June 21). 

234. G.A. Res. 3314, U.N. GAOR, 29th Sess., Supp. No. 31, at 142-43, U.N. Doc. A/9631 
(1974) (holding that "the action of a State in allowing its territory, which it has placed at the 
disposal of another State, to be used by that other State for perpetrating an act of aggression 
against a third State" constitutes illegal aggression); S.C. Res. 301, U.N. SCOR, 26th Sess., at 7- 
8, U.N. Doc. S/INF/27 (1971) (calling on states not to cooperate with South Africa's occupation 
of Namibia). 

235. See the lengthy discussion in John Quigley, Complicity in International Law: A New 
Direction in the Law of State Responsibility, 57 BRIT. Y.B. INT'L L. 77 (1986). 

236. ILC 2001 Draft Articles, supra note 195, pt. I, ch. 1, art. 16. 
237. Genocide Convention, supra note 77, art. III, S. EXEC. DOC. 0, 81-1, at 7, 78 U.N.T.S. 

at 280. 
238. Statute of the International Criminal Tribunal for the Former Yugoslavia, art. 7(1), 

annexed to Report of the Secretary General Pursuant to Paragraph 2 of Security Council 
Resolution 808 (1993), U.N. SCOR, 48th Sess., U.N. Doc. S/25704 (1993) [hereinafter ICTY 
Statute]; Statute of the International Criminal Tribunal for Rwanda, art. 6(1), in S.C. Res. 955, 
U.N. SCOR, 49th Sess., at 15, U.N. Doc. S/LNF/50 (1994); see also Report of the International 
Law Commission to the General Assembly on the Work of Its Forty-Eighth Session, [1996] 2 Y.B. 
Int'l L. Comm'n, pt. 2, at 18-22 (reprinting Article 2 of the 1996 Draft Code of Crimes Against 
the Peace and Security of Mankind and showing seven categories of participation); Torture 
Convention, supra note 76, art. 4(1), S. TREATY Doc. No. 100-20, at 20, 1465 U.N.T.S. at 114. 

239. See ICC Statute, supra note 80, art. 25. 
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offence through supporting the actual commission before, during, or after 
the incident," and that guilt extends to " all that naturally results" from the 
act; as for mens rea, the court required that the defendant act with 
knowledge of the underlying act.240 

Deriving duties of corporations from the law's recognition that states 
are responsible for their complicity in illegal acts by others states, and that 
individuals are responsible for complicity in illegal acts by other 
individuals, must be done with care. Nevertheless, at a minimum, both the 
state (civil) and individual (criminal) standards clearly recognize such 
responsibility as long as the underlying activity is illegal and the state or 
individual involved in the illegal activity has, in some sense, knowledge of 
it. With respect to corporate activity, this view would suggest that if a 
business materially contributes to a violation of human rights by the 
government with knowledge of that activity, it should be held responsible 
as a matter of international law-to put it conversely, that a business has a 
duty not to form such complicit relationships with governments.241 

Such a standard does not suggest that any ties, or even any significant 
ties, between the government and the corporation per se create corporate 
responsibility for the government's acts (although other standards might 
suggest so). The international legal standards for complicity would, for 
instance, require a corporation not to lend its equipment to government 
forces with knowledge that it will be used to suppress human rights. 
Recognition of such duties would address many, perhaps most, of the 
ongoing concerns about corporate involvement in human rights abuses, for 
example, accusations of corporate involvement in harassment of 
government critics and loans of corporate equipment to military units 
suspected of human rights abuses.242 But it would not require a corporation 
to divest, or not invest in the first place, in a country whose government 

240. Prosecutor v. Tadic, Case No. IT-94-I-T, para. 692 (Int'l Crim. Trib. for Former 
Yugoslavia Trial Chamber II May 7, 1997), http://www.un.org/icty/tadic/trialc2/judgement/ 
index.htm; see Prosecutor v. Aleksovski, Case No. IT-95-14/1-T, para. 61 (Int'l Crim. Trib. for 
Former Yugoslavia Trial Chamber I June 25, 1999), http://www.un.org/icty/aleksovski/trialc/ 
judgement/index.htm; Prosecutor v. Delalic, Case No. IT-96-21 -T, paras. 326-329 (Int'l Crim. 
Trib. for Former Yugoslavia Trial Chamber II Nov. 16, 1998), http://www.un.org/icty/ 
celebici/trialc2/judgement/index.htm, aff'd, Case No. IT-96-21-A (Int'l Crim. Trib. for Former 
Yugoslavia Appeals Chamber Feb. 20, 2001), http://www.un.org/icty/celebici/appeal/judgement/ 
index.htm; Prosecutor v. Kayishema, Case No. ICTR-95-1-T, paras. 191-207 (Int'l Crim. Trib. for 
Rwanda Trial Chamber II May 21, 1999), http://www.ictr.org; Prosecutor v. Akayesu, Case No. 
ICTR-96-4-T, paras. 474-484 (Int'l Crim. Trib. for Rwanda Trial Chamber I Sept. 2, 1998), 
http://www.ictr.org. 

241. To the extent that regional human rights courts have derived from the duty of states to 
protect human rights a duty to protect citizens against abuse by private actors, see supra text 
accompanying notes 94-100, complicity in such a failure would also engender responsibility. 

242. See, e.g., HUMAN RIGHTS WATCH, supra note 5, ? VII (alleging use of a company 
helicopter); Neela Banerjee, Lawsuit Says Exxon Aided Rights Abuses, N.Y. TIMES, June 21, 
2001, at C1; Paul Lewis, After Nigeria Represses, Shell Defends Its Record, N.Y. TIMES, Feb. 13, 
1996, at Al. 
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abuses its citizens. Nor would it require, for instance, a paper company (or a 
soft drink company for that matter) to stop selling to a governmental 
bureaucracy that violates human rights insofar as this activity does not 
" directly and substantially" contribute to the violations. Nor would it even 
suggest that close personal or business ties between the government and the 
TNE give rise to the latter's responsibility. More would have to be shown 
than such loose ties.243 

Indeed, these sorts of distinctions proved critical to the South African 
Truth and Reconciliation Commission's appraisal of the role of business in 
apartheid. The Commission drew lines establishing three levels of 
involvement: (1) companies that "played a central role in helping design 
and implement" apartheid, in particular, mining firms; (2) companies " that 
made their money by engaging directly in activities that promoted state 
repression," with knowledge thereof, such as the arms industry; and (3) 
companies that "benefited indirectly by virtue of operating" in apartheid 
society.2" The TRC found the first two levels reprehensible per se and 
thereby rejected many claims by business leaders of innocence based on 
their nonstate status.245 Yet its nuanced conclusions regarding other 
businesses reflected an appreciation of the extent to which apartheid clearly 
benefited them and of the complexity of business interactions with the 
government.246 In the end, while concluding that government and business 
"co-operated in the building of an economy that benefited whites,"247 it 
rejected both a condemnation of all business people as collaborators as well 
as an exculpation of them for taming and helping end the system.248 
Although the TRC was not in a position to impose-or eliminate-legal, let 
alone criminal, liability upon corporations,249 its sophisticated analysis 
represents an important element of state practice in favor of a duty on 
corporations to avoid complicit relationships. 

One could go much further than the existing norms of international law 
for deriving corporate duties-for instance, by working from a moral 
starting point that a corporation has a duty not to invest at all in a repressive 
society, or a duty to ensure that it does not in any way benefit from the 

243. Cf Beanal v. Freeport-McMoRan, Inc., 969 F. Supp. 362 (E.D. La. 1997) (dismissing 
claims because of the plaintiff's failure to allege sufficient ties between actual abuses by the 
government and Freeport), affid, 197 F.3d 161 (5th Cir. 1999). 

244. 4 TRUTH & RECONCILIATION COMM'N, supra note 4, ch. 2, paras. 23, 26, 28, 32. 
245. See Beth S. Lyons, Getting to Accountability: Business, Apartheid and Human Rights, 

17 NETH. Q. HUM. RTS. 135, 144-54 (1999). 
246. 4 TRUTH & RECONCILIATION COMM'N, supra note 4, ch. 2, paras. 81-147. 
247. 4 id. ch. 2, para. 97. 
248. 4 id. ch. 2, paras. 140-147. 
249. Section 20 of Promotion of National Unity and National Reconciliation Act 34 of 1995 

(S. Afr.) (limiting the amnesty provisions to individuals). 
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government's lax human rights policy.250 During the years of apartheid, 
many states and nonstate actors asserted such a duty with respect to South 
Africa, resulting in the divestment of many corporations from that 
country.251 And those opposing investment in Burma today might well be 
seeking to advance such a legal duty. A note of caution, however, is 
required. To the extent that international actors have accepted the notion of 
complicity, they have generally hinged it on the direct involvement of the 
individual or state in violations of law. To extend complicity to 
corporations seems a reasonable-although, certainly in the view of many, 
unorthodox-step in the development of international norms.252 To ignore 
completely the extant notions of legal responsibility in favor of a concept of 
accomplice liability that has little support in state practice risks defeating 
the entire enterprise.253 I do not wish to exclude such responsibility as a 
possibility for the future, nor would I advise corporations to develop ties 
with repressive regimes that fall short of legal complicity.254 But this 
version of corporate responsibility would need to derive from an acceptance 
by governments and other actors of a broader notion of complicity than they 
have expressed to date. 

4. Corporations as Commanders? 

The need for care in transposing notions of individual responsibility 
into the corporate area is demonstrated by a special, significant form of 
culpability that international law recognizes for acts of omission-the 
doctrine of superior or command responsibility. It extends the liability of a 
military commander or civilian superior for acts of subordinates beyond 
those covered through the notion of accomplice liability to those where the 
superior plays a more passive role by failing to prevent certain actions of 

250. See, e.g., AMNESTY INT'L & PAX CHRISTI INT'L, supra note 57, at 51 ("To accept the 
benefits of measures by governments or local authorities to improve the business climate which 
themselves constitute violations of human rights, makes a company a party to those violations."); 
HUMAN RIGHTS WATCH, supra note 5, at 105 (" Complicity occurs ... when corporations benefit 
from the failure of government to enforce human rights standards."). 

251. See supra note 166 and accompanying text. 
252. See infra Section V.C for a discussion of corporate responsibility for acts without 

governmental conduct. 
253. Cf. The Global Compact: From Policy to Practice: Human Rights, at 

http://www.unglobalcompact.org/un/gc/unweb.nsf/content/trhr2.htm (last visited Oct. 20, 2001) 
(noting decisions by some states and governments not to invest in repressive states or use their 
influence " have not yet yielded a commonly-accepted guideline for determining whether and how 
companies can operate in countries where human rights violations are widespread"). 

254. See ANDREW CLAPHAM & SCOTT JERBI, TOWARDS A COMMON UNDERSTANDING OF 
BUSINESS COMPLICITY IN HUMAN RIGHTS ABUSES (2001), at http://www.globaldimensions.net/ 
articles/cr/complicity.html (noting that companies need to avoid accusations of direct complicity, 
indirect complicity, and silent complicity); Margaret Jungk, A Practical Guide to Addressing 
Human Rights Concerns for Companies Operating Abroad, in HUMAN RIGHTS STANDARDS AND 
THE RESPONSIBILITIES OF TRANSNATIONAL CORPORATIONS, supra note 187, at 171, 177-78. 
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subordinates. The rationale for such responsibility is that, by virtue of a 
hierarchical relationship between superior and subordinate, the former 
should be held criminally liable for failure to exercise his duties when the 
result is the commission of offenses by subordinates. In general, the 
doctrine holds that a superior is responsible for the acts of subordinates if 
(1) he knew or should have known that the subordinate had committed, or 
was about to commit, the acts, and (2) he did not take necessary and 
reasonable measures to prevent the acts or punish the subordinate.255 This 
general starting point nonetheless leaves unanswered numerous questions 
regarding the precise scope of the superior's responsibility, including the 
definition of a superior256 and the scope of his duty to be aware of activities 
by subordinates.257 

NGOs have made claims against corporations based on the 
corporations' failure to inform themselves of certain conduct by the 
government.258 Because all traditional forms of complicity assume 
knowledge of the illegal activity, the NGO claims stem essentially from a 
notion of superior responsibility. And inherent in such a claim is the belief 
that the company is effectively the superior and the state the agent. This 
starting point flips the traditional doctrine of state responsibility on its head 
insofar as the law generally works from the presumption that nonstate 
actors are the agents rather than the principal.259 But it may accurately 
reflect some enterprise-state relations. If, for instance, the company utilized 
governmental forces to maintain security around the perimeter of a mine, 

255. For excellent overviews, see Ilias Bantekas, The Contemporary Law of Superior 
Responsibility, 93 AM. J. INT'L L. 573 (1999); L.C. Green, Command Responsibility in 
International Humanitarian Law, 5 TRANSNAT'L L. & CONTEMP. PROBS. 319 (1995); and 
William H. Parks, Command Responsibility for War Crimes, 62 MIL. L. REv. 1 (1973). 

256. See, e.g., Prosecutor v. Delalic, Case No. IT-96-21-A, paras. 188-198 (Int'l Crim. Trib. 
for Former Yugoslavia Appeals Chamber Feb. 20, 2001), http://www.un.org/icty/celebici/ 
appeal/judgement/index.htm; Prosecutor v. Blaskic, Case No. IT-95-14-T, paras. 300-301 (Int'l 
Crim. Trib. for Former Yugoslavia Trial Chamber I Mar. 3, 2000), http://www.un.org/ 
icty/blaskic/trialc1/judgement/index.htm; Prosecutor v. Kayishema, Case No. ICTR-95-1-T, paras. 
217-223 (Int'l Crim. Trib. for Rwanda Trial Chamber II May 21, 1999), http://www.ictr.org. 

257. Compare Protocol Additional to the Geneva Conventions of 12 August 1949, and 
Relating to the Protection of Victims of International Armed Conflicts, adopted June 8, 1977, art. 
86(2), 1125 U.N.T.S. 3, 43 (imposing liability on those who "knew, or had information which 
should have enabled them to conclude in the circumstances at the time" of the activities), with 
ICC Statute, supra note 80, art. 28(a)(i) (imposing liability on military commanders if they "either 
knew or, owing to the circumstances at the time, should have known" of the activities), and id. 
art. 28(b)(i) (imposing liability on other superiors who "either knew, or consciously disregarded 
information which clearly indicated" that a crime was being committed). See also Prosecutor v. 
Delalic, Case No. IT-96-21-A, paras. 235-241 (Int'l Crim. Trib. for Former Yugoslavia Appeals 
Chamber Feb. 20, 2001), http://www.un.org/icty/celebici/appeal/judgement/index.htm (finding a 
superior responsible only where the superior had information putting him on notice of 
subordinates' offenses). 

258. See, e.g., HUMAN RIGHTS WATCH, supra note 6, pt. IX, at 6 (stating that oil companies 
have the responsibility to "monitor security force activity in the oil producing region"); HUMAN 
RIGHTS WATCH, supra note 5, at 110-11. 

259. See supra notes 224- 228 and accompanying text. 
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and those forces engaged in serious human rights abuses, one can speak of a 
form of superior responsibility of the company for the acts of the 
governmental forces.260 Utilizing, as an example, the standard in the ICC 
Statute for the responsibility of civilian superiors for acts of subordinates, 
the corporation would be liable for acts of those under its "effective 
authority and control" where it "knew, or consciously disregarded 
information which clearly indicated, that the subordinates were committing 
or about to commit such crimes" and where "the crimes concerned 
activities that were within the effective responsibility and control of the 
superior." 261 

Determining "effective responsibility and control" and what sort of 
information "clearly indicates" the commission of human rights abuses is, 
of course, no simple matter. Hard cases would arise if, for instance, the 
business agreed to invest in exchange for a government promise to 
"secure" (so to speak) an area from opponents of the investment or the 
regime, and if the investor knew what that term in fact meant. Human rights 
NGOs involved in the drafting of the Rome Statute found even its standard 
of knowledge too high.262 Indeed, if my theory is to derive a set of duties 
applying to corporations generally rather than simply those duties that give 
rise to criminal liability, a lower standard of knowledge seems justifiable, 
one more akin to the negligence standard imposed on military 
commanders.263 But, regardless of how these details are resolved, command 
responsibility itself seems a justifiable basis for corporate duties in 
situations where corporations are indeed superiors to governmental actors. 

B. The Corporation's Nexus to Affected Populations 

The second element in a theory of corporate responsibility arises from a 
fundamental distinction between states and companies. States generally 
have human rights obligations toward all persons on their territory, 
although some duties do not run to nonnationals.2"' This stems from an 
assumption that governmental control and jurisdiction is determined on a 
territorial basis. For TNEs, however, a territorial scope for determining the 

260. For a practical set of principles for corporations reflecting these ideas, see PWBLF & 
Al, supra note 63, at 13, 45-47. 

261. ICC Statute, supra note 80, art. 28(b). 
262. See, e.g., Amnesty Int'l, The International Criminal Court: Making the Right Choices- 

Part V: Recommendations to the Diplomatic Conference 43 (Jan. 5, 1998), at 
http://www.amnesty.org/ailib/index.html; Human Rights Watch, Summary of the Key Provisions 
of the ICC Statute ? 8 (Sept. 1998), at http://www.hrw.org/campaigns/icc/docs/icc-statute.htm. 

263. ICC Statute, supra note 80, art. 28(a)(i) (finding guilt when a commander "knew or, 
owing to the circumstances at the time, should have known" of abuses). 

264. See, e.g., ICCPR, supra note 129, art. 25, S. EXEC. Doc. E, 95-2, at 30-31, 999 U.N.T.S. 
at 179 (limiting the right to participate in public affairs to citizens); ICESCR, supra note 177, art. 
2(3), 993 U.N.T.S. at 5 (allowing developing-world states to limit economic rights to nationals). 
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universe of relevant rightholders will not work insofar as businesses do not 
exercise such a geographically fixed form of jurisdiction. Therefore, the 
determination of enterprise duties must address the company's links with 
individuals possessing human rights. My analysis of this factor is grounded 
in premises from moral philosophy about interpersonal duties and is 
buttressed by extant international practice. 

The extent to which obligations of one actor toward other actors turn on 
the former's ties with the latter has engaged moral philosophers for 
centuries.265 Contemporary scholars have framed the debate in terms of 
partiality and impartiality. In its purist (and indeed most extreme or absurd) 
form, impartiality is seen by its supporters to flow inevitably from Kant's 
Categorical Imperative and to endorse equal treatment of all persons under 
all circumstances (regardless of family or group connections); partiality, on 
the other hand, would favor overt identification with close relatives and 
limited moral duties toward others.266 Nonetheless, many philosophers have 
rejected pure impartiality as unrealistic and pure partiality as immoral, and 
have instead found common ground that explicitly acknowledges the 
morality of certain preferences toward family, community, association, or 
country. Arguing in different ways, scholars such as Alan Gewirth and 
Brian Barry have shown that partialist conceptions of duties are not 
inconsistent with-and indeed can flow from-an overall moral theory of 
impartiality and equal respect for all persons.267 Communitarian political 
philosophers such as Michael Walzer and Yael Tamir have adopted similar 
ideas to demonstrate how liberalism and nationalism need not collide.268 
Without delving into the philosophical differences among these and other 
thinkers, the overall conclusion remains that the idea of equal respect for all 
humans, central in human rights theory and law, is consistent with the 
notion that, under certain circumstances, individuals and institutions owe 

265. For the debate among classical schools, see JULIA ANNAS, THE MORALITY OF 

HAPPINESS 249-90 (1993), which discusses Aristotelian and Stoic views of self-concern and 
other-concern, and John Cottingham, The Ethics of Self-Concern, 101 ETHICS 798 (1991), which 
discusses Christian and Continental thinkers. 

266. For helpful reviews of the modern debate, see Marilyn Friedman, The Practice of 
Partiality, 101 ETHICS 818 (1991); Barbara Herman, Agency, Attachment, and Difference, 101 
ETHICS 775 (1991); and Hugh LaFollette, Personal Relationships, in A COMPANION TO ETHICS 
327 (Peter Singer ed., 1993). The principal modern advocate of the partialist stance is Bernard 
Williams. See BERNARD WILLIAMS, MORAL LUCK (1981). 

267. See, e.g., BRIAN BARRY, JUSTICE AS IMPARTIALITY 217-33 (1995); Alan Gewirth, 
Ethical Universalism and Particularism, 85 J. PHIL. 283 (1988); see also ROBERT E. GOODIN, 
PROTECTING THE VULNERABLE 109-44 (1985) (grounding duties in the need to protect those 
vulnerable to our acts). 

268. MICHAEL WALZER, SPHERES OF JUSTICE 31-46 (1983); see also YAEL TAMIR, LIBERAL 
NATIONALISM 95-116 (1993) (arguing for the "morality of community"); WALZER, supra, at 33 
("People who do share a common life have much stronger duties."); cf. IMMANUEL KANT, THE 
METAPHYSICS OF MORALS 89-90 (Mary Gregor ed. & trans., Cambridge Univ. Press 1996) 
(1797) (describing the need for a system of law because of the proximity of people to one 
another). 
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greater duties to those with whom they have special associative ties than to 
others beyond that sphere. 

In the corporate context, this premise argues for viewing the ties as 
falling within concentric circles emanating from the enterprise, with spheres 
enlarging from employees to their families, to the citizens of a given 
locality otherwise affected by their operation (admittedly a broad and 
amorphous category), and eventually to an entire country. This, of course, 
represents an oversimplification in the case of TNEs, since by their very 
nature they operate in different localities and different countries. But in 
general, as the circles widen, the duties of the corporation will diminish. In 
Gewirth's terms, these circles represent social groupings, with the bonds 
(and corresponding intra-group structures and rules) strongest among the 
corporation and its employees and weaker with respect to other 
communities. (Certain members of the groupings, such as neighbors of a 
plant, may not have chosen to be part of the social group, just as family 
members do not choose to be a part of a social group, but this does not 
diminish-indeed it arguably increases-the enterprise's duties toward 
them.)269 

The nexus factor thus suggests, all other things being equal, that as the 
proximity of the corporation to individuals-the extent to which the 
enterprise and the population form a meaningful association-lessens, the 
duties of the corporation toward those individuals lessen as well. For 
example, the ICCPR's requirement that the law prohibit any discrimination 
based on "race, colour, sex, language, religion, political or other opinion, 
national or social origin, property, birth or other status" 270 would suggest a 
duty upon corporations not to discriminate on these grounds in their 
employment practices-their relations with the group enjoying the closest 

271 nexus to the corporation. 
Moving further out in the spheres of influence, the corporation's duties 

to its customers might well suggest an obligation to ensure that the product 
is sold (perhaps through its franchisers or distributors) in a way that does 
not entail those invidious forms of discrimination. At a certain point, 
however, the nexus to the affected population fails to generate duties 
concerning this right-it would be difficult to conclude, for example, that 
the corporation has a duty to ensure that its product is sold in all parts of the 

269. Gewirth, supra note 267, at 292-94. 
270. ICCPR, supra note 129, art. 26, S. EXEC. DOC. E, 95-2, at 31, 999 U.N.T.S. at 179; see 

also General Comment No. 18, para. 12, in Report of the Human Rights Committee, U.N. GAOR, 
45th Sess., Supp. No. 40, vol. I, Annex VI, at 173, 175, U.N. Doc. A144/40 (1990) (noting that the 
article "prohibits discrimination in law or in fact in any field regulated and protected by public 
authorities" ). 

271. I leave aside here the question of how the content of a given right affects the particular 
duties on corporations and how they may be different from the duties on states, an issue discussed 
infra Section V.C. 
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